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IN THE 
Supreme C.ourt of Appeals of Virginia 
AT RICHMOND 
E. C. COOK ........................ Plaintiff-in-Error 
v. PETITION FOR A WRIT OF ERROR 
COMMONWEALTH OF VIRGINIA ................ . 
Defendant-in-Error 
To the Hon01:able Chief Justice and the Justices of the Siep-
reme Court of Appeals of Virginia: 
Your petitioner, E. C. · Cook, respectfully r:epresents 
that he is aggrieved by the judgment and sentence entered in 
the criminal action of Commonwealth of Virginia v. E. 
C. Cook, in the Circuit Court of Rockingham County on 
the 23rd day of April, 1941, whereby your petitioner was 
adjudged guilty of grand larceny as charged in the indict-
ment and sentenced to imprisonment in the Jail of said Coun-
ty for the term of six months, and fined the sum of Twenty-
five Dollars ($25.00). 
A transcript of the record of which action and of the 
final order entered therein on the 23rd day of April, 1941, 
is herewith exhibited, from which it appears that the Supreme 
Coµrt of Appeals has jurisdiction. 
STATEMENT OF FACTS 
On the 13th day of May, 1940, E. C. Cook signed a check. 
dated May 13, 1940, drawn on The First National Bank of 
Strasburg, Virginia, in the amount of Five Hundred Eighty-
eight Dollars and Eighty Cents ( $588.80), and payable to 
the order of Rockingham Milling Company, and said check 
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was delivered to one Martha Tusing in payment for 
2* chickens owned by the Rockingham *Milling Com-
pany and located at the farm of the said Martha Tus-
ing (R. p. 8, 21, 24, and 63). The evidence conflicts as to 
whether E. C. Cook signed the check artd immediately and at 
the same time handed the check to Garnett Tusing, son of 
l\Iartha Tusing, (R. p. 21, 22, 24, and 25), or, on the other 
hand, whether E. C. Cook signed several blank checks some-
time prior to the purchase of said chickens and directed his 
wife to fill in the payee, amount and date of said check (R. 
p. 32, 33, 39, and 53). The evidence is undisputed that 
Mrs. E. C. Cook, wife of petitiioner, filled in the date, amount 
and payee of the check (R. p. 21, 22, 25, 32, 33, 51, and 52). 
The check was duly presented for payment on the 20th day 
of May, 1940, at The First National Bank of Strasburg, 
Virginia, and payment was refused because of "not enough 
fonds" (R. p. 63, 64). On May 21, 1940, the check was 
returned unpaid ( R. p. 65). 
On May 21, 1940, R. S. Bowers told Mrs. Cook by 
telephone· that said check was not good and Bowers agreed 
to accept "a good amount on the check" (R. p. 16 and 17). 
Between that time and July 18, 1940, it appears that peti-
tioner promised payments on the check (R. p. 17 and 18). 
About one week prior to July 18, 1940, the petitioner offered 
to make weekly payments in satisfaction of said check and 
this was agreed to and accepted by R. S. Bowers, the holder 
of the check, ( R. p. 18 and 19), accordipg to Bowers' own 
testimony. In pursuance to this understanding and agree-
ment, payments aggregating Twenty Dollars ($20.00) were 
made on the check beginning July 18, 1940, and ending Octo-
ber 11, 1940, all of which payments were endorsed on the 
Lack of said check (R. p. 13 and 63). In addition to this, 
a further payment of ·Two Dollars ( $2.00) was later made, 
but not credited upon the check. (R. p. 13). 
3* *It is denied by Mr. Bowers that the petitioner 
made any statements about the check not being good 
when drawn (R. p. 11, 12, and 58), but petitioner and his wife 
testify that Mr. Bowers was told by the petitioner that th~ 
<.:heck would have to postdated and that petitioner did not have 
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sufficient funds to meet the payment of the check upon which 
the indictment is based and two other checks given on the 
same date until petitioner had had an opportunity to sell 
chickens purchased with the proceeds of said check (R. p. 
31, 32, 33, 34, 39, 40, 53, 54, and 55). From the evidence 
it appears that at least two other checks were given by the 
petitioner, dated May 13, 1940, in the amounts of $225.00 
and $158.64, respectively, one of which· checks was payable 
to The First National Bank and one to Archie Wetzel ( R. . 
p. 66). It appears, however, that although the check pay-
~ble to the First National Bank of Strasburg was dated 
May 13, 1940, it was not actually delivered and cashed un-
til May 16, 1940, (R. p. 49 and 50). Petitioner testifies that 
he instructed his wife to postdate the check upon which the 
indictment is based, as well as the other checks given that 
<lay (R. p. 33 and 39). This is confirmed by the testimony 
oi petitioner's wife (R. p. 51, 52, 53, 54, and 56), but 
through an error of the said Mrs. E. C. Cook, the checks 
were actually dated May 13, 1940, the date upon which they 
were delivered (R. p. 51, 52, 53, and 56). 
4* *ASSIGNMENT OF ERROR NO. I 
THE COURT ERRED IN OVERRULING THE DE-
MURRER AND MOTION TO QUASH AND IN FIND-
ING THE ACCUSED GUILTY, BECAUSE THE IN-
DICTMENT CONTAINS NO ALLEGATION AS TO 
THE FIVE DAYS' NOTICE IN WRITING REQUIRED 
BY THE STATUTE. 
Section 4149( 44) of the Code of Virginia, known as the 
"bad check statute", provides in part as follows : 
"* * * Third. In any prosecution under this section, 
the making or dr~wing or uttering or delivery of a check, 
draft, or order, payment of which is refused by the drawee 
because of lack of funds or credit, shall be prima facie 
evidence of intent to defraud and of knowledge. of insuffi-
cient funds in, or credit with such bank, banking institu-
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tion, trust company or other depository unless such maker 
or ·drawer, or some one for him, shall have paid the holder 
thereof, the amount due thereon, together with interest, 
and protest fees ( if any), within five days after receiving 
written notice that such check, draft, ·or order has not been 
paid to the holder thereof." 
The indictment is· drawn to cover the offense of obtain-
ing goods under false pretense, and contaiiis no allegation 
·whatsoever as to the notice required by said statute to the 
maker of the check, in this case the petitioner, although 
the Commonwealth was allowed to introduce evidence of 
such notice has relied thereon. In fact, . it is submitted 
that there is no evidence whatsoever of an intent on the part 
of petitioner to defraud except such as arise from the 
failure to pay · the entire amount of the check within the 
five days of notice in writing. There is no denial that 
-~uch notice as is required by the statute was actually deliv-
ered by registered mail on the 14th of November, 1940, 
( R. p. 67 and 68) , a date some six months after the· check 
was drawn and delivered. 
5* *"* * * Generally, these statutes require a writ-
ten notice of nonpayment in order that the drawer 
have the statutory period to make restitution, although some 
courts state that proof of giving of such notice is required 
only where the state relies on the statutory presumption of 
fraudulent intent. * *" 22 Am. fur. 480. · 
"* * * Some statutes in effect provide that the drawing 
of a check without funds shall be a crime if the defendant. 
does not pay it within a. certain time. Under such a statute 
it would seem that the element of nonpayment within the 
specified time is an ingredient of the offense and, therefore, 
must be affirmatively alleged and proved. Other statutes 
after providing in a separate subdivision that the drawing 
of a check without having sufficient funds shall be a crime, 
further provide, in a subsequent clause or subdivision, that 
the drawing shall consist prima facie evidence of intent to 
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defraud, provided the check is not paid within a specified 
time. It would seem that under such a statute the non-
payment of the dishonored check within the designated time 
is not made an element of the crime, but merely qualifies 
the presumption of fraudulent intent which would arise from 
the drawing of the check without having sufficent funds." 
22 Am. Jur. 480. 
While is may be argued that the Virginia ·statutes falls 
within the second class of statutes mentioned in the last 
authority cited, it is submitted that if the State intends to 
rely on the presumption arising · from failure to pay after 
notice is one of the constituents of the offense and an essen-
should be _required to allege such notice as well as to prove it .. 
"A question has been made as to whether nr not a pro-
vision of the character under consideration makes a failure 
to pay within the period provided therefor, after notice of 
nonpayment, an essential element of the statutory offense. 
Upon this point it was held in State v. Crockett ( 1917) 137 
T'enn. 679, 195 S. W. 583, that under Tennessee Laws 1915, 
chap. 178, which in effect makes it unlawful to obtain· money 
by check which is not paid by the drawee or by the drawer 
after seven days' written notice, the failure to pay on such 
notice is one of the constituents of the 9ff ense and an essen-
tial condition of guilt, so that an indictment which does not 
allege the giving of the necessary notice and the subsequent 
failure to pay was insufficient and properly quashed on 
motion. * * *" 5 A. L. R. 1254. 
6* ASSIGNMENT OF ERROR NO. II. 
THE COURT ERRED IN FINDING THE ACCUSED 
GUILTY AS CHARGED BECAUSE THE CHECK UP-
ON WHICH THE INDICTMENT IS BASED SHOWS 
CREDITS THEREON AMOUNTING TO THE SUM 
OF $20.00, WHICH CREii1TS NEGATIVE CRIMINAL 
INTENT ON THE PART OF THE ACCUSED. 
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The ground of this assignment of error is essentially the 
same as that set forth under the third assignment of error 
and petitioner, therefore, asks that is may be considered 
t()gether with the grounds of the third assignment of error. 
ASSIGNMENT OF ERROR NO. III. 
THE COURT ERRED IN FINDING THE ACCUSED 
GUILTY AS CHARGED IN THE INDICTMENT BE-
CAUSE GIVING FIVE DAYS' NOTICE IN WRITING 
REQUIRED BY THE STATUTE, THE HOLDER 0~ 
THE CHECK ENTERED INTO A NEW AGREEMENT 
WITH THE ACCUSED FOR THE PAYMENT OF 
THE AMOUNT REPRESENTED BY THE .CHECK 
IN WEEKLY PAYMENTS, WHICH NEW AGREE-
MENT EXTINGUISHED THE CHECK AND SUB-
STITUTED A NEW OBLIGATION. 
The error suggested here and in the second assignment 
of error is essentially the same. It is undisputed that credits 
aggregating $20.00 were received by the holder of the check 
and said credits were enclosed thereon (R. p. 63). Al-
though it appears that this question has never reached the 
Supreme Court of Appeals of Virginia, petitioner is in-
formed and submits that it has been generally considered by 
the lower courts of Virginia that the tender and accep-
tance of partial payments upon a check dishonored 
i* on presentment *and returned to the holder un-
paid, constitutes a new agreement between the holder 
of the check and the maker thereof, which new agreement 
extinguishes the check as an obligation and substitutes a 
new obligation on the part of the maker of the check to the 
holder of the check in the form on an open account or simple 
contract in writing to pay money, and that the tender of 
payments by the drawer of the check and acceptance thereof 
by the holder of the check in acc2rdance with the new agree-
ments estops the holder of the check from complaining un-
der the provisions of Section 4149 ( 44) of the Code of 
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Virginia, and bars the prosecution of the drawer of the 
check under said statute. . 
The theory and purpose of the bad check statute in the 
several states is, we submit, to p11:nish persons fraudulently 
i . .;suing worthless checks and to discourage overdrafts, to 
stop the practice of "Check kiting", and generally to avert 
the mischief to trade, commerce, and banking which a worth- · 
less check inflicts. It is not the purpose of the statutes 
to punish a person for the mere nonpayment of his debts. 
:")ee 35 A. L. R. 376, 377. . 
· The gravmnen of the offense is the fraudulent intent. It 
is almost universally held that postdated checks or in in-
5tances where the payee or holder of the check is aware at 
the time of accepting it that there are not sufficient funds 
to meet the payment thereof, present case not within the 
scope of the bad check statute. 
In the case of Titrner v. Brenner, 138 Va. 232, 235, 236, 
121 S. E. 510, a case of an action of malicious prosecution 
arising out of a "bad check", this court has said: 
8* *"The act of March 20, 1920 ( Acts 1920, page 
561), provides that if any person obtain money or 
property with a fraudulent intent by means of a worthless 
check, such person shall be deemed guilty of larceny of the 
money or property so obtained, and that the lack of suffi-
cient funds on deposit with the drawee to pay such check 
shall, as against the maker thereof, be prima facie evidence 
of fraudulent intent. The gravamen of the offense is the 
fraudulent intent. The lack of funds creates a prima facie 
but not a conclusive presumption of such intent. Turner 
admitted that the check in question was not paid, and that 
the· refusal of the bank to pay it was due to the fact that 
l1e did not have on deposit with the bank sufficient funds 
for that purpose, but he contends, and there was evidence 
to support the contention, that Brenner accepted the check 
with knowledge that it was not good at the time and with the 
agreement on his part to hold it until a later date. If this 
was true, as the jury evidently believed it to be, it eliminated 
the prim.a f acie presumption which under the statute would 
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have arisen from the unexplained fact that sufficient funds 
\\ ere not on deposit to meet the check. The case in that 
event, and so· far as the prima f acie presumption was con-
cerned, was simply not within the intendment of the statute, 
for obviously, the mere lack of funds would not give rise 
to a presumption of fraud, if the payee of the check was 
informed by the maker, at the time it was given, that the 
money to meet it was not on deposit. In such a case the payee 
t:.tkes the chance of the check being made good later, a1id 
the arrangement merely repres.ents a form cred# extended. 
to the maker. It might well be possible to give a check 
under such : circumstances with a fraudulent intenf and 
cff ect, but the case would not be within that clause of the 
statute which provides for a prima f acie presumption of 
such intent." ( Italics supplied). 
It can hardly be argued that the Virginia statute, particul-
arly the third clause thereof, quoted under the first assign-
ment of error implicitly provides that there shall be no 
offense committed within the statute, and that there shall 
b~ no prosecution for the giving of a check with insuff i-
cient funds or credit to meet the payment of the same, if · 
the check is paid within five days of the notic~ in writing· 
provided by said statute. If the crime has been committed 
before and regardless of the giving of a notice in writing 
provided by the statute, then this provision of the statute 
undoubtedly provides for the "legalized" compound-
yi' ing of a . *crime. If it were not for this provision 
of the statute, we submit that for the holder of a 
'·bad check" to accept ·the full payment thereof from the 
drawer with the understanding that the drawer should not 
be prosecuted, would constitute a criminal offense in itself. 
Yet the statute undoubtedly contemplates that this very 
111eans of settlement may be adopted. 
In this case, there is no doubt that the whole amount of 
the check has not been paid, and petitioner admits that the 
holder of the c~eck unquestionably has the right to institute 
a civil action for judgment for the amount of the check and 
the interest due thereon. But this is a remedy wholly 
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separate and apart from the prosecution of petitioner for 
a criminal offense. · 
It is submitted that the drawing of a check is a simple 
contract upon the part of· the drawer that the holder of 
the check may present the same to the drawee and receive 
the amount of said check. When the check is· presented and 
not paid, in accordance with its terms, then a breach of that 
contract occurs. But in this case, we have the parties meet-
ing within a short time after the breach of the contract and 
entering into a new contract or agreement, whereby the 
drawer of the check agrees to pay the amount thereof in 
weekly installments, in pursuance to which agreement weeklY. 
installments are paid and accepted by the holder of the check. 
How can this be construed as anything but a new agree-
ment between the parties? Instead of a ·simple contract in 
writing for the payment of a specified sum of money im-
mediately upon presentation of the check to the drawee, 
the holder of the check has extended credit for the amount 
cf the check to the drawer thereof and agreed to accept the 
payment thereof in weekly installments. If there was fraud 
in the making and uttering of the check, then the 
10* holder of the check has *waived and forgiven said. 
fraud, with full knowledge thereof, by his new agree-
ment and acceptance of the partial performance thereof. 
"A contract complete in itself will be conclusively pre-
sumed to supersede and discharge another one made prior 
thereto between the same parties concerning the same sub-
ject matter, where the terms of the later are inconsistent 
with those · of the former so that they cannot subsist to~ 
·gether. * * *" 17 C. J. S. 886. 
In this case, the holder of the check was entirely willing 
to accept payment thereof in installments, did, in fact, accept 
several of such installments, and later, some six months 
after the receipt of said check, attempts to prosecute the 
drawer of the check for a criminal offense, the gravamen 
of which offense is the fraudulent intent of the maker of 
the check in making and. uttering the same, which fraudu-
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lent intent has, we submit, been negatived completely by 
the new offer to pay the amount of said check and the accep-
tance of partial payments tendered in pursuance to said new· 
agreement. 
Before the provisions of the statute in respect to the notice 
in writing to the drawer of the check have been invoked, the 
parties have met and, by mutual assent, have submitted a 
new agreement for the old. We submit, therefore, that 
the provision of Section 4149( 44), and particularly the pro-
visions of the third clause thereof' are not applicable. If 
the facts existed upon which an indictment under said Statute 
could have been properly based, then those very facts have 
been changed and altered by agreement of the parties, and 
before the provisions of the statute have been invoked. It 
is not the intention of the statute to punish for the payment 
of a debt evidenced by the check. 
11 * *The Virginia statute contemplates that payment 
of the amount due on a "bad check" within five days 
o.f notice in writing to the drawer shall estop the holder 
of the check from complaining under the provisions of the 
statute, and shall bar prosecution thereunder. In principle, 
we submit that so far as the prosecution under such a statute 
is concerned, there is absolutely no difference between pay-
ment of the amount due on the "bad check" and a credit 
arrangement whereby the holder of the check agrees and 
permits the drawer of the check to pay the amount repre-
sented by the check in installments, as is true from the evi-
dence in the instant case. The holder of the check has 
accepted a new obligation in lieu of that formerly held by 
him, and has his.~right of action on the new agreement with 
the right to a civil judgment in the event the agreement 
is not performed by the drawer of the check. 
Numerous authorities may be found in states other tlian 
Virgin4t,, some of which hold that restitution does bar crim-
inal prosecution and others of which hold that restitution does 
not bar criminal prosecution under such a statute. However, 
we submit that this case is not within the principle of the 
'·restitution" cases. A new agreement has been reached 
by the parties in this case and credit has been extended to 
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the drawer of the check by the holder thereof in lieu of the 
contract contained in the check. 
ASSIGNMENT OF ERROR NO. IV 
IT IS NOT SHOWN BY THE EVIDENCE THAT 
THE ACCUSED UTTERED THE CHECK WITH IN-
TENT TO DEFRAUD AS REQUIRED BY THE STAT-
UTE. 
Since we believe and submit that the provisions of the 
statute in respect to five days' notice in writing to 
12* the drawer of the check are. not *applicable in this 
case, the parties having theretofore entered into a 
new agreement, as set forth under the third assignment of 
error, it is submitted that there is no evidence in this case 
of. an actual intent to defraud on the part of the accused .. 
\Vhile petitioner is aware that the opinion of the lower · 
court is entitled to great weight upon the sufficiency or in-
sufficiency of the evidence to establish ·fraudulent intent 
o.f the petitioner's drawing of the check in question, petitioner 
respectfully submits that a careful consideration of the evi-
dence will demonstrate that the holder of the check, in 
accepting a check some few days before the giving of the 
check upon which the indictment is based; investigated the 
credit of your petitioner; that this check, as well as other 
checks made and delivered on May 13, 1940, were intended 
to be postdated, but through error of· petitioner's wife in 
fiJling in the date, amount and payee of said checks, said 
checks were erroneously dated May 13, 1940, and not post-
dated, as was the intent and direction of petitioner; and that 
it has not been shown beyond a reasonable doubt that the 
petitioner did not inform the holder" of the check, R. S. 
Bowers, at the time he gave the check, that there was in-
s11fficient funds to meet it. Petitioner respectfully submits 
that it is not shown by the evidence . beyond a reasonable. 
doubt that there was fraudulent intent in the drawing and 
uttering of said check, which fraudulent intent is absolutely 
essential for conviction under said statute. 
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CONCLUSION 
Your petitioner, therefore, respectfully contends and sub-
mits that the order and judgment of the ·circuit Court of 
Rockingham County entered on the 23rd day of April, 
13* 1941, in this case be reversed for the foregoing *reas-
ons assigned, and petitioner respectfully prays that 
he may be awarded a writ of error pending the review of 
the record by this Court, and that a writ of supersedeas 
may be forthwith awarded him, upon such terms as this 
Court may deem proper. 
A copy of this petition has been delivered to Lawrence 
~. Hoover, Esquire, Commonwealth's Attorney of Rock-
ingham. County, Virginia, at Harrisonburg, Virginia, who 
was the attorney appearing for the Commonwealth of Vir-
ginia in the trial of this action before the Circuit Court of 
Rockingham County, Virginia, said copy having been de-
livered on the 14th of June, 1941. A copy of the record 
of this case has also been delivered to the said Lawrence 
H. Hoover, Esquire, Commonwealth's Attorney for Rock-
ingham County, Virginia. 
. The attorney for your petitioner desires to state that this 
petition for a writ of error will be presented to the Honorable 
Henry W. Holt, Justice of the Supreme Court of Appeals 
of Virginia, at Staunton, Virgniia, on the 14th day of 
June, 1941, and the attorney for the petitiqner desires to 
state orally the reasons for reviewing the order and judgment 
of the lower court hereinabove complained of. 
Respectfully submitted, 
R. S. WRIGHT, JR. 
Attorney for Petitioner. 
E. C. COOK, 
By Counsel. 
14* *I, R. S. Wright, Jr., an attorney practicing in the 
. Supreme Court of Appeals of Virginia, do hereby 
certify that in my opinion there is error in the order and 
judgment of the 23rd day of April, 1941, of the Circuit 
Court of Rockingham County, Virginia, in the case of Com-
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monwealth of Virginia v. E. C. Cook, as set forth in the 
foregoing annexed petition, for which the same should be 
reviewed and reversed by the Supreme Court of Appeals 
,>f Virginia, and I further hereby. certify that my address 
i.:; Woodstock, Virginia. 
Given under my ·hand, this 14th day of June, 1941. 
R. S. W:RIGHT, JR., Attorney. 
15* *E. C. COOK, 
V. 
COMMONWEALTH OF VIRGINIA: 
To Lawrence H. Hoover, Esquire, Commonwealth's Attor-
ney for Rockingham County, Virginia: · 
You are hereby notified that on Saturday, the 14th day 
of June, 1941, the undersigned will present a petition for 
· a writ of error in the above styled case and the record in 
the above styled case to the Honorable Henry W. Holt, 
Justice of the· Supreme Court of Appeals of Virginia, at 
Staunton, Virginia, and the undersigned attorney does here-
by state that he desires to present said petition for a writ 
of error and the reasons therefor orally to the Honorable 
Henry W. Holt, Justice of the Supreme Court of Appeals 
of Virginia, at the time and place aforesaid. 
Given under my hand, this 14th day of June, 1941. 
R. S. WRIGHT, JR. 
Attorney for E. C. Cook.· 
I, Lawrence H. Hoover, Commonwealth's Attorney for 
Rockingham County, Virginia, do hereby acknowledge the 
1 eceipt of a copy of a petition for a writ of error and a copy 
of the record in that certain criminal action lately pending 
in the Circuit Court of Rockingham County, Virginia, un-
~er the style of Commonwealth of Virginia v. E. . C. Cook, 
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and I also hereby accept notice of the presentation o.f sa~d 
petition for a writ of error and the record in said case to 
the Honorable Henry W. Holt, Justice of the Supreme Court 
of Appeals of Virginia, at Staunton, Virginia, on the 14th 
day of June, 1941. 
16* *I do also hereby certify that- I do not desire or 
intend to file a brief in opposition to the granting of 
a writ of errbr, and I do hereby agree that said petition for 
a writ of error may be presented orally to the said Honorable 
Henry W. Holt, Justice of the Supreme Court of Appeals 
of Virginia, in accordance with the aforesaid notice, and that 
said petition may be forthwith considered and said writ of 
error immediately and forthwith granted or denied. 
Given under my hand, this 14th day of June, 1941. 
LAWRENCE H. HOOVER, 
Commonwealth's Attorney for Rock-
ingham County, Virginia. 
Filed before me June 14, 1941. 
H. W. H. 
Writ of error and supersedeas awarded. No bond. Staun-
ton, Va., June 16, 1941. 
HENRY W. HOLT 
Received June 17, 1941. 
M. B. WATTS. 
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RECORD 
STATE OF VIRGINIA, TO-WIT: 
In the Off ice of the Clerk of the Circuit Court of Rock-
ingham County, June 6, 1941. 
COMMONWEALTH OF VIRGINIA 
v. 
E. C. COOK 
BE IT REMEMBERED .that at the February Term, 
1941, of the Circuit Court of Rockingham County, Virginia, 
the Grand Jury in and for the said County of Rockingham, 
in the State aforesaid, returned the following indictment 
against the said E. C. Cook, viz : 
INDICTMENT 
COMMONWEALTH OF VIRGINIA, 
COUNTY OF ROCKINGHAM, to-wit: 
IN THE CIRCUIT COURT OF SAID COUNTY: 
The grand jurors of the Commonwealth of Virginia, in 
and for the body of the County of Rockingham, and not 
attending.the Circuit Court of said County, at its February 
term, 1941, upon their oaths do present that E. C. Cook, 
on or about the 13th day of May, 1940, in said 
County, approximately nine hundred live chickens, of 
an aggregate weight of two thousand five hundred and sixty 
· 1,ounds, and of the value of five hundred eighty-eight dollars 
and eighty cents ( $588.80), of the goods and chattels of 
Rockingham Milling Co., of Harrisonburg, Virginia, un-
lawfully and feloniously did steal; · take and caq.x 
page 2 ~away, the said chickens having been obtained by 
the said E. C. Cook from the said Rockingham 
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Milling Co, with fraudulent intent, by means of a certaiq 
bank check drawn by him; May 13th, ~940, payable to 
sa.id Rockingham Milling Co. and drawn on the First 
National Bank of Strasburg, Virginia, said check be-
ing for the sum of five hundred eighty-eight dollars and 
eighty cents ($588.80), payment of which said check was 
1 efused when presented at said bank, the same being duly 
protested for non-payme~t and which said check he, the 
said E. C. Cook, knowingly, designedly, falsely, and felon-
iously used, employed and delivered to the said Rockingham 
Milling Co., in exchange for the said chickens, and by means 
thereof said Rockingham Milling Co, was inducted to deliver 
said chickens to said E. C. Cook, and he thereby did commit 
the larency aforesaid. 
This indictment is found upon the testimony of R. S. 
Bowers, Sarah Tusing, and G. E. Tusing, witnesses sworn 
in Court and sent before the grand jury to give evidence. 
Felony: 
February Term, 1941 
A TRUE BILL: (signed) C. G. Price, foreman. 
1:age 3 ~ ORDER ON PLEA ENTERED 
February 18, 1941 
This day came the attorney for the Commonwealth, and 
the accused; E. C. Cook, came pursuant to his recognizance, 
2nd being thereof arrainged, pleaded not guilty to the indict-
ment; whereupon, the Court fixed the 26th of February· for 
his trial. 
DEMURRER .AND MOTION TO QUASH 
The defendant says the indictment is insufficient in law 
and m~>Ves to quash the sa~e on the following ground : 
1. That the indictment contains no allegations as to the 
tive days' notice in writing required of the holder of the 
check on which the indictment is based, to the drawer of the 
check, in accordance with the provisions of Section 4949 ( 44) . 
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of the Code of Virginia, although such notice in writing is 
relied upon by the Commonwealth. 
(signed) R. S. WRIGHT, JR., p. d. 
page 4 } ORDER OF COURT ENTE~ED 
April 23, 1941 
This 23rd day ·of April, 1941, came the said E. C. Cook, 
in his own proper person, and by his attorney, and Lawrence 
H. Hoover, who prosecute~ for the commonwealth in this 
behalf, and thereupon the said E. C. Cook, by· his attorney, 
tendered a demurrer and motion to quash the indictment, to-. 
gether with the grounds therefor in writing, which is ordered 
to be filed. 
Upon consideration whereof, the Court is of the opinion 
and doth overrule said demurrer and doth deny the . motion 
to quash said indictment, to which ruling and order of the 
Court the accused, by his attorney, objected and excepted. 
Whereupon, the accused, by his attort)ey, waived trial 
by jury, and the Court proceeded to hear and consider the 
evidence, and having heard the evidence, it is considered by 
the court that the said E. C. Cook be, and he is, adjudged 
guilty of grand larcency as charged in the indictment, and as 
punishment therefor he is sentenced to imprisonment in the 
jail of this county for the term ot six months, and to pa:v 
a fine of twenty-five dollars. And it is therefore considered 
by the Court that the commonwealth recover of the said E. 
C. Cook twenty-five dollars, the fine aforesaid, and the costs 
incident to this prosecution, and that he be confined in the 
:jail of this county for the term of six months and thereafter 
until his fine and costs are paid, to which action of the court 
the said defendant, by counsel, excepts. · 
And it appearing to the Court that the accused 
page 5 rintends to apply for a writ of error, upon the 
. motion of the accused, by his attorney, it is ordered 
that the service of. said term in jail and the payment of said 
fine shall be suspended until the first day of the June, 1941, 
term of this Court. The accused,· by his attorney, presenting 
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in writing his grounds of objection a~d exceptions to the 
rulings and orders of the Court, the same are hereby ordered 
to be filed. 
page 6 ~IN THE CIRCUIT COURT OF ROCKING-
HAM COUNTY, VIRGINIA: 
COMMONWEALTH OF VIRGINIA, 
v. 
E. C. COOK. 
To Lawrence ·H. Hoover, Esquire, Commonwealth's Attor'-
ney for Rockingham County: 
You are hereby notified that on the 5th day of June, 1941; 
at 1 :30 o'clock, P. M., certificates of exception to the action 
of the above Court in overruling the demurrer of E. C. 
Cook and denying the motion to quash made by the said E. 
C. Cook, and finding the said E. C. Cook guilty as charged 
in the indictment in the judgment entered in this case on the 
23rd day of April, 1941, will be tendered to the Honorable 
H. W. Bertram, Judge of the Circuit Court of Rockingham 
County, Virginia, at his room at the Rockingham Memorial 
Hospital, in the City of Harrisonburg, Virginia. 
G_iven under my hand, this 2nd day of June, 1941. 
R. S. WRIGHT, JR. 
Attorney for E. C. Cook.. 
Legal service of the above notice is accepted, this 3rd day 
of June, 1941, and all objections as to length of notice are 
hereby waived and agreed to. 
Given under my hand, this 3rd· day of June, 1941. 
LA WREN CE H. HOOVER, 
Commonwealth's Attorney for Rock-
ingham County, Virginia. · 
R. S~ Bowers 
page '/ }CERTIFICATE OF EXCEPTION NO. I.· .' 
. .. 
The following evidence ori behalf of the Commonwealth. <if 
Virginia and of the accused; E. C. Cook, respectfully,- a~ 
hereinafter denoted, is all the evidence that ~as infroduced 
on the trial of this cause : 
page 8 } EVIDENCE FOR THE 
COMMONWEALTH 
R. S. Bowers, Witness. 
Mr. Hoover: 
Q. Your name is R. S. Bowers? 
A. Yes. 
Q. Where do you live? 
A. Timberville. 
Q. What · is your occupation? 
A. I am branch manager of the Rockingham Milling Com~ 
pany. : 
Q. Iri what business are they engaged? 
A. Feed and hardware. 
Q. Does you concern put out chickens and poultry on con-
tract? 
A. Yes. 
Q. Are you acquainted with E. C. Cook the defendant? 
A. Yes. 
Q. Have you ever had any dealings with him? 
A. Yes sir. 
Q. I hand you a check which is in question in this case, 
dated May 13th, 1940, drawn to the order of the Rocking-
ham Milling Company, in the amount of $588.80, on the 
First National Bank of Strasburg, Virginia, signed by E. 
C. Cook, and endorsed Rockingham Milling Com-
page 9 }pany by you, and then individually endorsed by 
you? 
A. Yes sir. 
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Q. Was that check given to you by the defendant? 
A. It was not handed to me, it was left with Mrs. Tussing 
to give to me for a bunch 0~ chickens. 
Q. Did you have any transaction with him that day? · 
A. Y.es sir. 
Q. State the circumstances of your transaction with him, 
did you see him that day? 
A. No. 
Q. How did you communicate with him? 
A. He called me on the phone from Edinburg. 
Q. What was the subject of your conservation? 
A. He called at the store that morning before I got in 
and when I got in they told me Mr. Cook was at Edinburg 
having some repairs made on his truck and was on his way 
to look at the chickens, and I said they were sold Saturday 
night, and that was all that was said. 
Q. Were those chickens under your control? 
A. Yes. Mr. Cook was in prior to that time· and said he 
had seen those chickens and wanted. to know when we were 
going to sell them and I said next week, and then they 
told me he called and wanted to know what I wanted for them, 
and I ·said they are sold, and then he said do you 
page 10 ~have any others to go, and I said Mrs. Tussing 
on Runions Creek has some chickens and he said 
he would like to have some rocks, and I said Mrs. Wetzel 
down on this side, between here and Mrs. Tussings, has some 
1·ocks, and he asked if he could look at them and I said, yes, 
and in a couple hours he called back and said he looked 
a.t the chickens. 
Q. When did you have your original conversation with 
him from Edinburg? 
A. About a quarter after seven. 
Q. When did he call you again? 
A. I would say between eight and nine. 
Q. Where did he call from that time? 
A. I did not know at the time but understood from Mrs. 
Tussings. 
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Q. He had seen the: chickens when he called the second 
time? 
A. Yes. 
Q. What was the substance of the second conversation? 
A.· He said he looked at them and said he could give 23 
±or the ~rosses and 24 for the rocks. . 
Q. Did you contract with him? 
A. I said if you get the chickens when are you going to 
, tnove them and he said he would like to move the rocks this 
evening and the crosses in the morning, and I 
vage 11 ~sold them to him, but he got them all that evening. 
Q. Did you talk to him anymore that day? 
A. No. 
Q. \i\Then and how did you get this check? 
A. Mrs. Tussing's son brought it down a day or two 
after he got the chickens and turned the check over to me,, 
and I figured the feed bill and ascertained the profit and 
settled up the transaction with the Tussings. 
, Q. Where the Wetzel chickens settled for that day too? 
A. Yes, the W etzels came the same evening and settled 
on the 13th. · 
Q. Had Cook gotten their chickens that day? 
A. Yes. 
Q. He left a check with them. for their chickens? 
A. Yes. 
Q. They came in and settled with you the same evening? 
A. Yes. 
Q. Was there any understanding between you and Cook 
concerning the check? 
A. No sir. 
Q. Did Cook say anything to you concerning his ability 
to pay at that time? 
A. No. 
page 12 ~ Q. Or that he would not be able to pay for 
them any given time? 
A. No, if he had he would not have gotten the chickens. 
Q. What was said about payment? 
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A. N9thing said about payment, the chickens were sup-
posed to be cash transaction and when they leave wtth the · 
chickens they leave the money. 
Q. Had you sold him ~my before? 
A. Yes, a week or ten days before another lot. 
Q. How did he settle for them? 
A. Le£ t his check. 
Q. Did you notify Cook to pay this check? 
A. Yes. 
Q. How? 
A. I notified him by registered letter with return receipt. 
Q. Did you get a return receipt? 
A. Yes. 
Q. I will ask if this is the receipt you refer to? 
A. _Yes that is the one. 
Q. Does that show who received that? 
A. It is signed by E. C. Cook. 
Q. When was that notice given? 
page 13 t A. What date? 
Q. Yes, when was it received by Cook accord-
ing to his signing? 
A. November 14, 1940. 
Q. I believe during the period between May 13th_ a,nd 
the date of the notice just ref erred to, that Cook did make 
several small payments on the check? 
A. Yes. 
Q. I will ask you to read the dates and amounts of those 
credits on the check after the check was in your possession? 
A. Yes. July 18th, $2.00; July 27, $2.00; Aug. 2, $2.00; 
Aug. 7th, $2.00; Aug. 18th, $2.00; Sept~ 2nd, $2.00; Sept. 
9th, 2.00; Sept. 30, $4.00 and Oct. 11th, $2.00. 
Q. The total of those credits is what? 
A. $20.00, and then I think I got a money order for 
$2.00 after that, but at that time I did not have the check 
in my possession and the money order has gotten mis-
placed. I did not have the check when I received the money 
order and I put it in my files. 
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CROSS EXAMINATION 
By Mr. Wright: 
Q. You say you only had one other transaction with Cook? 
A. Yes. 
Q. When was that? 
A. About a week or ten days before. 
Q. Had you ever seen him before that? 
A. No, that was the first time I saw him, that was a 
mixed-up affair too, that transaction. 
Q. Did he tell you anything about the manner in which 
he was conducting his business on that occasion, the practice 
he had of taking chickens to Washington City and selling 
them. 
A. No, not that I recall, I surmised he was like other 
chicken dealers. 
Q. Did you inquire of the First National Bank, the bank 
on which it was drawn, as to his credit? 
A. Yes. 
Q. When was that? 
A. I had my banker call them the day the transaction was 
made to find out what he knew of Cook and I did not hear 
the conservation the man had with the cashier but he 
came back and said he. did not know much about him but 
. he had been doing some business at their bank, he said 
checks had been going through. 
page 15 t Q. You mean being cashed? 
A. Yes. 
Q. That the same day you took this check? 
A. Yes. · 
Q. That after he called you on the phone or before? 
A. That was after, after I sold him the chickens. 
Q. After you got the check? 
.A. That was right _after I sold him the chickens. 
Q. Was that between the time of the two conservations 
you had? 
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A. That was after the last conservation and I told him 
he could have the chickens. 
Q. You were not there when he gave the check to Mrs . 
. Tussing? 
A. No. 
Q. Were those your chickens she was keeping? 
A. They were contract chickens. 
Q. You know when you depostted the check in bank? 
A. Along about the 13th. 
Q. You don't know when it was returned to you unpaid? 
A. No but I got notice on the following Tuesday it was 
0n the way back, that check was dated on Monady and I 
put it in bank I suppose several days later and the follow-
ing Tuesday I got notice the check was coming back. 
Q. Did you go to see Cook on Sunday following May 
13th, on the 19th? 
page 16 ~ A. I did. 
Q. Was this· check discussed at that visit? 
A. No. 
Q. Nothing said about it? 
A. No sir. 
Q. You are sure of that? 
_ A. I have no recollection of anything being said about it, 
because I had the check along he had made a mistake in, in 
filling it out and I gave him the check and he tore it up and 
write a check f qr the right amount. 
Q. You don't know who actually write the $588.80 check? 
A~ No I don't know who filled it out. 
Q. Who filled out the check you got in the Wetzel trans-
action? · 
A. I could not tell you I was not there; on Sunday when 
I got the second check, he tore that up and filled out the 
cc,rrect check. 
'Q. When did you first take up with him according to 
your recollection the question of this check not being paid 
on account of insufficient funds? 
A. On Tuesday morning when I got the mail I had 
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notice of the check coming back, and as I was going down 
the Valley I drove around by Mt. Olive to see him and he 
was not there and I talked to his wife and told her the check 
was not good and would like him to come up and 
page 17 ~see me and attend to it at once, but the next morn-
ing he called· on the phone and said as soon. as the 
Lank was open he would go and see how he stood and said 
he thought he could send a good amount on the check. 
Q. Did you agree to that? 
A. Yes. 
Q. That was not forthcoming? 
A. No. 
Q. How long did you wait before you took it up with 
him again? 
A. I saw him the next time I was in Strasburg, I talked 
to him several times over the phone, he called me that same 
afternoon he called me that morning and he said he could 
not send anything but as soon as he took another lot of 
chickens down he would send a good size payment, that he 
,.vas going the next evening with a load of chickens. 
Q. When was that conversation? 
A. On the following Wednesday after I was to see him 
Tuesday. 
Q. Was that about ten days after the check was giv·en? 
A. Yes, but then nothing was forthcoming after he got 
back from marketing his chickens and still I did not get 
any money and I was to see him several times, and he always 
said he was going to pay it. 
Q. Then it was in July when you did have same under-
standing to take weekly payments on it, did you not? 
page 18 ~ A. Yes, he said he was going to send some 
. more money every week and that is the time he 
started with the first $2.00 money order. 
Q. What date? 
A. A few days or a week prior to the time I got the 
first money order. 
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Q. Then you did agree at that time to accept the weekly 
payments? 
A. Yes, and one time he said he lost money on chickens~ 
and another time sold them on credit and would have to 
wait to collect it in. 
Q. Any mention made about the amount of money he 
,vas going to pay each week? 
A. No, I was surprised when I only got $2.00. 
Q. Then you deny that any amount was mentioned to 
be paid each week? 
A. Yes. 
Q. These were paid for sometime and seems to· be about 
a week apart? 
A. Something like that. 
Q. Of course you credited them on the check and would 
have continued to do so had they come? 
A. I suppose I would. 
Q. That was satisfactory to you if you got the money? 
A. Yes, I would have no desire to punish the fellow if 1 
thought he was going to pay me. 
page 19 t Q. You were willing to accept the credits if 
they came? 
A. What else could I do about it. 
Witness dismissed. 
page 20 t Mrs.. Garnet Tussing, Witness~ 
DIRECT EXAMINATION 
By Mr. Hoover: 
Q. Mrs .. Tussing ·do you recall Mr. Cook getting any 
c.hickens at your place? 
A. Yes. 
Q. On what date?: 
A. The 13th of May. 
Q. How do you happen to recall that time? 
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A. I wanted to get. rid· of· the chickens, I thought they 
were right to go and I sent word to Mr. Bowers to send ·a 
buyer, and I wc1:s getting ready to wash and I got a call 
he was sending a man to look- at the chickens, and then in 
a little bit he was there, around eight o'clock. 
Q. You had these ~hickens through the Rockingham Mill-
ing Company and dealt through Mr. Bowers, their agent? 
A. Yes. 
Q. -When did he come there? 
A. Around eight o'clock. 
Q. Did you hear the bargain made? 
page 21 ~ A. He talked to me and he said he would like 
to have them, and he said about going to see· Mr. 
Bowers about it if satisfactory with us, and I said we had 
a phone if he wanted to talk to him and he did call him up 
and talked to him and I sat there and could hear Mr. Bowers 
ancl also what he said. 
· Q. Did they deal for the chickens? 
A. Yes at 23c a . pound, and then he said he would be 
there -around seven hut he did not get there as early as he 
expected on account · of buying other chickens. 
Q. What oth~r chickens? 
A. The W etzels. 
Q. The same day? 
A. Yes he took them away and came back a little later. 
Q. Who ·did he give this chicek to? 
A. He was going to give it to me and ·Garret walked up 
then and he gave it to him, that is my son. 
Q. Did you see this check made out? 
A. Yes I stood right there, she made it out in the truck. 
Q. Who do you mean? 
A. His wife, Mr:s. Coo~ ~id the weighing and I think I 
am positive she wrote· the check· and am sure he signed it. 
Q. You recalt if anything was said then over the phone 
in your presence about how the chickens were to be paid 
· for-? 
page 22 t A. No he said he would give 23 cents and woul~ 
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take the chickens that day, that is if he could 
make the rounds. 
CROSS EXAMINATION 
By Mr. Wright: 
Q·. You stated I believe that Mrs. Cook wrote the check? 
A. Yes I think she did. 
Q. Do you know if she wrote the whole check oth~r than 
the signature? · . 
A. I think she wrote it out and he signed it? 
Q. He signed it after she had written it? 
A. Yes, I saw him sign it and we got other proof. 
Q. It is not denied that he did sign it, but I want to 
know if he signed it in your presence or at another time? 
A. He did. 
Q. How long was Cook there getting these chickens? 
A. I imagine it took may be three-quarters of an hour, 
the boys were there and had a neighbor's boy helping and 
we got them as quick as we could, I would say around 
three-quarters of an hour, we all helped and did everything 
we could. 
page 23 r Q. This was on Monday, the 13th? 
A. Monday evening. 
Mr. Hoover·~ 
Q. You said you were doing your washing that morning? 
A. I meant to but did not get to it. 
Witness is dismissed. 
page 24 r Garnet E. Tussing, Witness. 
DIRECT EXAMINATION 
By Mr. Hoover: 
Q. You are the son of the lady who just le£ t the stand? 
A. Yes. 
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Q. Do you recall when Mr. Cook came and got the 
chickens? 
A. Yes, the 13th of May. 
Q. How do you happen to recall that date? 
A. I had been attending a show that night, I went but 
I was too late to see it? 
Q. Why? 
A. On account of watching those chickeqs. 
Q. Did you see the check that was given?· 
A. Yes. 
Q. You notice who signed it? 
A. Mr. Cook signed it. 
Q. Were you pi:-esent when Cook called Mr. Bowers over 
the phone? 
A. No I was not. . 
Q. Who did he give the check to? 
A. To me. 
Q. Hand it to you? 
A. Yes. 
page 25 ~ CROSS EXAMINATION 
By Mr. Wright: 
Q. You say Mrs. Cook, or the woman with Mr. Cook; 
wrote the check? 
A. She wrote it. 
Q. Who signed it there? 
A. He signed it. 
Q. In your presence? 
A. Yes. 
Q. Was anything said by him to her about dating the check 
a later date than the date it was made out? 
A. No sir, not then, he might have some other time. 
Witness is dismissed. 
30 Supreme Court of Appeals of Virginia 
R. S. Bowers 
pa~e 26 ~ R. S. Bowers, Witness, recalled for further 
examination by Mr. Hoover. 
Q. Some question came up a while ago about your going 
to Mr. Cook on the following Sunday and getting some check 
corrected, and in order for the Court to understand what 
that was will you please explain? 
A. That was a check he gave Mr. Wetzel for his chickens 
the same day;· the amount of the check was $158.00 and some 
cents, he had the figures but when he wrote the check he 
said one hundred and left the 58 out and the bank would not 
take it. 
Q. You discovered that when you took it to the bank? 
A. Yes, I wrote him a card and told him to drop in the 
next time as he had made a mistake in filling out one of the 
checks; Sunday afternoon I rode do~n and stopped to see 
him and he said he had gotten the card and I presented the 
check to him and he filled it out for the correct amount. 
Q. That check went through? 
A. Yes. 
Q. Did you deposit all these ·checks together? 
A. No, these two I did, I did not deposit the one filled 
out wrong, I did not deposit the other until I got it correct-
ed. 
page 27 ~ CROSS EXAMINATION 
By Mr. Wright. 
Q. These two checks, which shows the error in the check, 
don't have much to do with the check in question? 
A. It was written for one hundred and the 58 was left out. 
Q. And that is the substituted check that was duly cashed? 
A. Yes sir. 
Q. They are both dated May 13th? 
A. Yes. 
Q. But you did not get it until six days later? 
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A. Yes, got the correct check ·1ater but it was dated the 
same date as the original check. 
Mr. Hoover: The Commonwealth rests. 
page 28 ~ EVIDENCE FOR THE DEFENSE 
E. C. Cook, Witness. 
DIRECT EXAMINATION 
By Mr. Wright: 
Q. Where are you living? 
A. Middletown. 
Q. Where were you living in May 1940? 
A. Mt. Olive. 
Q. What business were you in then? 
A .. Poultry business. · 
Q. Were you in business by yourself? 
A. I had Mr. Orndorff another fellow with me to start 
wh~ · 
Q. You speak of the poultry business, what were yo\\ 
doing? 
A. Started hauling chickens for the raisers, so much a 
hundred, sold them in Washington, we did the hauling, and 
then we got money ahead and started buying and hauling 
to Washington. 
·Q. How long were you in business before May 1940? 
A. A few weeks. 
Q~ Did you transact all your banking business at the 
First Natl. Bank of Strasburg? 
A. Yes. 
page 29 ~ Q. Do you remember when you first had bus-
iness dealing with Mr. Bowers, the gentleman 
who has testified? 
A. Yes. 
Q. When? 
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A. The first of May. 
Q. About two weeks before this check transaction? 
A. Yes. 
Q. Did you buy chickens from him on that occasion? 
A. I did not buy direct from him, I was in his office and 
a man there, when I bought the first bunch, said he was out 
tu lunch and the man gave me a slip for the chickens, and 
also another man in Brocks Gap had chickens and wanted 
them moved. 
Q. You did not talk to Mr. Bowers? 
A. No. 
Q. Did you talk to him between that date and the 13th 
oi May? 
A. Yes I talked with him on the phone and talked with 
him in the off ice. 
Q. You buy any chickens between that date and the 13th? 
A. Not direct. 
Q. Did you on the telephone May 13th, or prior_ to that 
time, make a statement to Bowers about the money you 
had in bank to meet the payment of this check? 
A. I did with him when I dealt on the last three bunches 
. of chickens. 
page 30 r Q. Tell the Court what you told him? 
A. To begin with I went to Edinburg on the 
,yay up provided he had the chickens and talked with him 
and called him from Edinburg and asked about the chickens 
and asked if he had any and. he said yes he had some out I 
believe at Mrs. Tussings and he mentioned a few others 
and he said come up and look at them and I said all right 
I will be up as soon as I get a tire on my· truck. 
Q. What time of day was that? 
A. Early in the morning about 7 or 7 :30. 
Q. That the ffrst time you talked to him? 
A. Yes. 
Q. Did you agree to come up and look at the chickens? 
A. Yes. 
Q. What happened then? 
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A. I came up to his off ice and went in and he was in his 
off ice and directed me how to get out there. · 
Q. Did you make arrangements about paying for the 
chickens then? 
A. No. 
Q. Then you went to the Tussing farm? 
A. Yes. 
Q. What happened. · 
page 31 ~ A. I went out and looked at the chickens at 
two bunches at the Wetzel place and I came back 
to Mrs. Tussings and I called him on the phone, I believe 
Mrs. Tussing called him on the phone and I talked with him, 
I talked· with him from there. 
Q. What did you tell him? 
A. I asked how much he wanted for them and he told 
me and I said that is pretty high and he said that is the 
least I will take for them, and I said well I got an outlet 
for these chickens and I said may be I can get by but some 
of them are not so good. 
Q. What did you mean by getting by? 
A. Some were not so good as others and I said may be 
I could get them through, with the Tussings chickens. 
Q. Did you talk to him with reference to the chickens, all 
of them? 
A. Yes. 
Q. You finally came to an agreement as to what you were 
going to buy and you bought all three lots? 
A. Yes. 
Q. Did you agree on the price? 
A. Yes. 
Q. What did you tell him about paying for them? 
. A. Told him I would leave the check there and 
page 32 ~said I would have to date the check a day or two 
ahead. 
Q. Why did you tell him that? 
A. I knew I did not have sufficient funds to meet that 
lot of chickens. 
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. Q. You are certain ·you told him that? 
A. Yes. 
Q. Was that over the telephone?-
A. Yes. 
Q. What was his reply? 
A. He said that would be o. k., to leave the check with Mrs. 
Tussing. 
Q. Then did you prepare the check? 
A. My wife wrote the checks out, she did the figuring 
while I was loadit?,g the chickens and I told my wife to 
post-date the check and that would give me a few days _for 
the load, and she made a mistake and dated them the date the 
first check of Archie Wetzel, she dated all three the same. 
Q. You had given Archie Wetzel his check before you 
c1.rrived at the Tussing place? 
· A. Yes. 
Q. Had you signed the check subsequently given to Mrs. 
Tussing before you arrived at the Tussing place? 
page 33 ~ A. I think I signed them all before I le£ t my 
home. 
Q. This is the check that was given? 
A. Yes .. 
. Q .. That bears date May 13th? 
···A. Yes. 
Q. That the date the check was given? 
A. Yes. 
Q. And it was on Monday? 
.A. Yes. 
Q. You stated you told your wife tq post date it and she 
did not do it? 
A. Through a mistake she did not do it. 
Q. Will you explain further how you wen~ financing this 
business? 
Q. I told him on a load before that I lost a lot of money 
on them, he sent another man to buy the chickens and I 
loaded them and brought the chickens in front of his place. 
Q. That was another transaction you had with him? 
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·A.Yes. 
Q. He knew you were selling chickens and then deposit-
ing the money in bank to meet them? · 
A. Yes. 
Q. He knew that before May 13th? 
page 34 ~ A. He knew that before the 13th, several days 
before that I told him I did not have the money 
to lose like that on those chickens and I was in his off ice. 
Q. Did you tell him you did not have money in bank to 
meet the check? 
A. These last ones I did. 
Q. When did you first hear the check was unpaid? 
A. Well the week of the 21st as well as I remember. 
Q. How did you find out? 
A. Mr. Bowers came to my home. 
Q. What did he tell you? 
A. I was not at home, I was in Washington with a load 
cf chickens for another fell ow and left word with my wife 
to get.Jn touch with him in regard to a check and then I called 
him the next morning on that evening yet. 
Q. That you think was the 21st? 
A. As well as I remember it was the week of the 21st, 
it evidently was about Tuesday. 
Q. Do you remember the Archie Wetzel check being mad~ 
t'·rroneously by leaving out the $58.00? 
A. Yes, he came to my place May 19th on Sunday and told 
me of the mistake in the check. 
A. -Anything said then about the $588.80 check? 
page 35 ~ A. I told him the Tussing chickens had not 
paid out and I could not pay it and he said he 
would have or give me time to straighten it out and pay it, 
he said, I will not worry about it, and I said don't worry 
about it I will make it good as soon as I can and he said 
I am not depositing the check and will not send it in for few 
days and you let me know. 
Q. Did you make every effort to pay the check? 
A. I went to the bank and tried to borrow the money at 
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the bank and of course I did not have sufficient security and 
could not borrow that much. · 
Q. Did you take it up with him again? 
A. He wrote me a letter about the next week and told 
me to meet him at a certain date in Strasburg .and I met 
him there. 
Q. What did you do that day? 
A. Then he said he would have to have the full amount 
and I had a few dollars and pulled them out and offered it 
to him and he ref used it and said he would riot take it, and 
he told me about the protest fee and I said I only have $3.00 
in my pocket and you are welcome to that but he did not take 
it, he said he would not take anything but the full amount. 
Q. Then d.id. you continue to make an effort to pay it? 
A. I told him that I could not possibly pay the whole a-
mount and I had no way"of getting that much but if he would 
give me time and let me pay so much on it I would. 
page 36 ~ Q. Did he agree to. that? 
A. Not then, he said he would see me and he 
said go ahead and buy some chickens and give someone else 
a check like he did me and pay him, and I said no you are 
getting me wrong, my intentions were not to beat you. 
Q. Did you later come to some agreement with him to 
pay him? 
A. Yes, he said I will give you I don't know whether 
it was a week or two, and he said if you don't have the money 
I will arrest you and railroad you; and I said I am doing all 
I possibly can, and it went on about another week or two and 
he then came to my house iri Middletown and I was not 
there, and he came there he and someone else· with him and 
my two little school children were there and he got hold 
of them and told the children he was going to have their 
father locked up and he scared them up and they rushed to 
their neighbors' house. 
Mr. Hoover: 
.Q. How do you know all of this.? 
A. From the neighbors. 
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I then met him and asked me what I had done and I said I 
had not done much but that I could pay so much a week, 
and he asked if I could pay $2.00 a week and I said yes, and 
I did that as long as he accepted it. · 
page 37 ~ Q. You are sure the amount of $2.00 was 
agreed on? 
A. Yes sir, he told me to send him what I could that way, 
and. I said some weeks . I can send you more when I get a 
job. 
-Q. Did you hear anything from him until .the payments 
stopped? . 
A. I did not hear anything more until the payments 
stopped, I kept on sending them, and I then ·got a registered 
letter to come and pay the full amount and I knew that was 
impossible and I went on and sent the $2.00 just the same and 
the next day of two after I sent it the man was down there 
· to lock me up. 
Q. You say he suggested sending him $2.00 a week? 
A. That is right. 
Q. Did you sell the Wetzel and Tussing chickens pur-
chased on the 13th of l\.1ay? 
A. Yes. 
Q. Why were you not able to pay off the check out of 
those proceeds ? · 
A. The Wetzel chickens were bad and I threw so many.out, 
I· paid a lot more for the chickens. than I got out of them 
in Washington. 
Q. You sustained a heavy loss on the deal? 
A. Yes. 
Q. How much did that amount to? 
page 38 ~ A. Well I paid $225.00 on a note at the bank 
and then gas and oil bill for hauling the chic~ens 
and the rest I deposited in the bank for this check.. 
Q. You mean the rest of the proceeds of sale? 
A. vVhat I got out of them. 
Q. This check was for $588.80? . 
A. Yes. 
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.... 
Q. Was your loss as great as that from the sale of these 
chickens? · 
A. Not counting the $225.00 I paid in the bank it would, 
taking that off it would be less. 
Q. What was the $225.00 paid for? 
A. Bank note I had borrowed money at the bank. 
Q. They demanded payment of it? 
A. It was due and I had to pay it. 
page 39 r CROSS EXAMINATION 
By Mr. Hoover: 
Q. Where did you mak~ out the check, at home? 
A. My wife made it out. 
Q. Where? 
A. I think at Mrs. Tussings where she .filled it out, I 
did not make it out. 
Q. You signed it? 
A. Yes. 
Q. Where did you say it was made up? 
A. fy.Iy wife filled it out at Tussings. 
Q. And you say you told- her to post date it? 
· A. Yes. 
Q. Where did you tell her that? 
A. · At home and over there too. 
i 
Q. How did you know you were going to write a check 
to Mr. Bowers? · 
A. I had an understanding with Mr. Bowers to that effect. 
Q. To buy these chickens? 
A. Yes. 
Q. You did not buy them until after you looked at them?· 
A. I looked at them that morning and went back that 
evening. 
Q. You say you told Bowers you had dated the check a 
day of two ahead? · 
page 40 r A. A few days ahead. 
Q. And he said that was o. k.? 
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A. Yes. 
Q. You had to leave the check with Mrs. Tussing? 
A. Yes. 
Q. Now you know that is not true? 
A. Absolutely it is. 
Q. You said Bowers knew you were doing business of 
hauling chickens to Washington, how did he know it? 
A. I told him l lost money, and he said the next bunch 
I will give you a chince to make this up. 
Q. How many- times did you see him between the first 
transaction with him and the time you bought the Tussing 
chickens? 
A. I don't know exactly. 
Q. Did you see him at all? 
A. Yes I was in and gave him a check, the second check 
for the same load of chickens one day, the second load of 
his chickens I bought. 
Q. How many loads had you bought off of him before the 
'l 'ussing chickens were gotten ? 
A. That was the fourth load. 
Q. Where did those three come from? 
A. From Mr. Fristoes and the next load up in Brocks 
Gap. 
page 41 ~ Q. At whose place? 
A. I don't remember the man's name. 
Q. A Sager? 
A. That is right. 
Q. Where did the third load come from? 
A. Wetzel and Tussing. · 
Q. You said that was the fourth? 
A. I had in mind where I half way arranged with him for 
another bunch and I did not get them, he sold · them . on 
Saturday. .. , , 
Q. The only chickens you bought of him was the Fristoe 
and Sager chickens before the 13th? 
A. Yes. 
Q. Did you buy them from Bowers? 
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A. No, not direct from him, bought through the raisers 
through his office, I went in his off ice to start with and the 
man sai_d he was out at lunch and he gave me the names 
and addresses of Fristoe and Sager and directed me how to 
get there. ·. 
Q. Then as a matter of fact you had not 4ealt with him 
<Jn any chickens pefore this ? 
A. When. I loaded the Sager chickens I went and dealt 
with him, and. paid him so much for the chickens before 
he would let me go. 
page 42 r Q. You did not deal with him on the Fristoe 
chickens? 
A. No. 
Q. Then why did ypu say you did? 
A. He was out and I got the slip from one of the men in 
there .. 
Q. Do you remember all these dates in this thing? 
A. Not exactly. 
Q. You remember you gave a check on the 13th? 
.A .. Yes. 
Q. And remember it was on the 19th Bowers came there 
on Sunday to talk to you? 
Q. Yes this check was given, at that time I did not know 
the check was not post-dated until after this happened. 
Q. Is it not a fact up until this time you had been stating 
you bought these chickens on the 10th of May and post dated 
It until the 13th? 
A. That was what I thought it was. 
Q. Did you not make the statement in my office you 
absolutely bought thein on Friday the 10th and post dated 
the check until the 13th? 
A. What I was going by was the date of the check. 
Q. Did you make that statement in my office? 
A. I said the check was post dated, I had.to get the chickens 
on Friday according to the check. 
page 43 r Q. You did not get them on Fd<l2v ~--
A. No. 
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Q. So when you told me you got them on Friday the 10th· 
you were mistaken and now you do state they were gotter:i 
on the 13th? 
A. Yes. 
Q. Don't you know there was no conversation between you 
and Bowers on Sunday about this check? 
A. Yes there was, all the checks involved, three checks 
involved and I told him that I could not pay all out as I 
did not get enough out of the chickens. . 
Q. And you say he ·said he would hold up a few d~ys 
and not put it in bank? 
A. Yes. 
Q. D9es not this check show it passed through the Feder-
al Reserve Bank in Richmond on the 17th? 
A. I was not holding it very long, I did not mention 
any special check, I said I would not have enough to pay off. 
Q. Did you say he had not cashed the check yet? 
A. He had that one with him and when I made that out 
I told him I did not have enough to pay off and could nut 
1 ilake them all good and he said he would give me a chance. 
Q. He. said he would hold this check a few days? 
A. Not any special check, I was speaking of the three 
checks it involved in general and I did not mention 
pc1.ge 44 rany special check and he did not, I knew some 
of them I could not pay off and I told him. 
Q. What did you say he said about your going out and 
idving someone else a bad check? 
A. He said why not go out and give someone else a check 
and pay him off, and I said you have the wrong idea, and 
he said I believe you are correct and I said I am honest and I 
will pay everything I owe, but I will not do that, I don't 
say he meant that, only to see what I would say. 
Q. Now you paid him $588.88 for these chickens, gave 
him a check? 
A. Yes. 
Q. How much did the ·Wetzel chickens come to? 
A. There is the check right there. · 
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Q. $158.64? 
A. That is right. 
Q. What did the Pearlie Wetzel check come to? 
A. I don't know. 
Q. Approximately? 
A. Somewhere near that check. 
"" 
I 
Q. So all told you bought through Bowers that day about 
$900 worth of chickens? 
A. That is right. 
Q. The Wetzel checks were paid by the bank? 
A. That is right. 
page 45 ~ Q. And you paid the bank the $225.00 note? 
A. Yes, they took it out of my deposit. 
Q. You knew the note was there and was due and would 
be deducted from the money you put in bank? 
A. Yes. 
Q. So after paying the two Wetzel checks and the bank 
note you .were something like $375.00 short? 
A. Yes. 
Q. Do you mean to tell the Court you lost that much on 
those chickens? 
A. Yes, outside of $18 or $20 on gas bill. 
Q. Did all die, or what happened? 
A. No they did not die, lost a few but not so many. 
Q. Did you haul them to market right away? 
A. Yes. 
Q. Was that $525.00 you used to pay the bank note and 
the two Wetzel checks all the proceeds you got from the 
chickens? 
A. Yes sir. 
Q. Anything left over? 
A. No sir, there might have been a dollar or so. 
page 46 ~ EXAMINATION 
By Mr. Wright: 
Q. You state you on one occasion bought chickens from 
Bowers, is that check payable to Rockingham Milling Co? 
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A. Yes. 
Q. Was that check given to him in payment for that lot 
of chickens, I mean an earlier lot?· 
A. I believe it was. 
Q. What was the date of that? 
A. May 7th, 1940. 
Q. Can you tell when it was paid? · 
A. May 10th. 
Q. Is that the check you gave to M. S. Fristoe, this one 
I mean? 
A. Yes. 
Q. What is that date of that? 
A. April 27th. 
Q. Tell when that was paid? 
A. April 27 I believe it was, I am sure it was a few 
days, no I am sure it was for it was given at the bank to 
Mr. Fristoe and he turned it right in. 
Q. Here is a check what is that date? 
A. May 13th. 
Q. To whom is that payable? 
A. First National Bank. 
page 47 ~ Q. And the amount? 
A. $225.00. 
Q. It that the check you gave in payment of the note? 
A. Yes. 
Q. When is that marked paid? 
A. May 16th. 
Q. This check payable to Rockingham Milling Company, 
does that appear to be endorsed by Mr. Bowers? 
A. Yes sir. · 
EXAMINATION 
By Mr. Hoover: 
Q. These earlier checks you have referred to here, one 
for $278.77, was for the Sager chickens? 
A. Yes. 
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Q. That is not your personal check? 
A. Well in a way it is. 
Q. Your name is not on it? 
A. No. 
Q. You deal for those chickens through Mr. Bowers? 
A. Yes. · 
page 48 ~ Q. And the Fristoe matter was made direct to 
Fristoe and nothing on it to identify Bowers with 
it? 
A. No that was given at the bank. 
Q. Did you direct the bank to deduct $225.00 from the 
return on these chickens? 
A. Yes. 
Q. Here is your check for $225.00? 
A .. They were going to take it out. 
Q. You paid your bank note the same date you gave the 
checks to Mr. Bowers? 
A. Yes but they were not dated the way I intended them 
to be dated. 
Q. You.mean you meant to post date the bank check? 
A. No because I had the fund there. 
Q. You mean you had the fund in bank to pay the bank 
when you gave it? 
A. Evidently I did or I would not have given it, when 
we dissolved partnership what was left standing was· trans-
ferred over in my name. 
Q. How did you figure part of the proceeds of the Bowers 
chickens were paid on that check? 
A. That did not happen on the 13th. · I could possibly h~ve 
dated it on the 1eth or dated it ahead, or when I turned the 
money in there. 
page 49 ~ Q. It could not possibly have been paid on the 
13th? It was dated the 13th, and was in your 
hand writing? 
A. That is my wife's hand writing. 
Q. It is signed by you? 
A. Yes. 
Q. Did you deal in any more chickens after this? 
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A. I hauled a few yes sir, for some raisers. 
Q. You did not buy any more from Bowers? 
A. He told me to come up as he would sell nie more but 
I told him I could not see my way to come up. 
Q. When did he tell you that? 
A. The Sunday he had this check. 
Q. That was before this check had bounced back? 
A. Evidently. 
~r. Wright: 
Q. The check given the bank in the amount of $225.00, 
regardless of the date, you recall it was the same date you 
got the Tussing and Wetzel chickens? 
A. No for I was not in the bank that day. 
Q. It was later was it? 
A. Yes. 
Q. The check is cut through 5/16/40, did you examine 
that? 
A. No, I know I could not have given the_ bank this 
check on the 13th because I was up here gathering up 
chickens. · 
page 50 r Mrs. E. C. Cook, Witness. 
EXAMINATION 
By Mr. Wright: 
Q. -You are the wife of E. C. Cook? 
A. Yes. 
Q. He was in the chicken business in May 1940? 
A. Yes. 
Q. Did you help him with that business? 
A. Every day mostly, I did the weighing and figuring 
and made out the checks. 
Q. You remember the first time your husband bought 
any chickens from Bowers, of your own knowledge? 
A. No I don't, outside of those of Fristoes they belonged 
to the Rockingham Milling Co., I was along then. 
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Q. Did your husband talk to Bowers that day? 
A. I don't know, he went in the off ice. 
Q. You recall if that is the check he gave Fristoe? 
A. Yes that was made out in the First National Bank. 
Q. Did you make that out? 
A. No Mr. Cook did and Fristoe gave him a blank check. 
Q. That was at the First National Bank?. 
A. Yes. 
page 51 ~ Q. Was that check .given to Fristoe at the 
bank? 
A. Yes. 
Q. The date of that is what? 
A. April 27th. 
Q. Did you examine this check, if so, state if you wrote 
any of it? 
A. No. 
Q. Were you along when that check was given? 
A. No. . 
Q. Is that check payable to the Rockingham Milling Co .. ? 
A. No. 
Q. Now will you examine this check of May 13th payable 
to the bank of $225 .00 and state if you prepared that? . 
A. I filled that in. 
Q. You mean you did all the writing on the check except 
the signature? 
A. Yes. 
Q. You remember when you dated the check? 
A. It was a bunch of checks already dated and half of 
them do not bear any date at all and they went in, some of 
the checks ·r did not date up here and some had old dates on 
and I did not change them. 
Q. What do you mean, you ·mean you dated a whole 
series of checks whether you were ready to use them or 
not? 
page 52 ~ A. Sometimes. 
Q. You know whether that was actually given 
the 13th? 
o I 
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A. I know it was. 
Q. You there when it was given? 
A. Yes. 
Q. Here are the two checks payable to Archie and Pearly 
vVetzel dated May 13th, examine them and state if you 
drew either one of those or both? 
A. I made out the one. 
Q. Is that the one subsequently cashed? 
A. That is the one Bowers brought, I filled in the $100 
and that accounts for the error. 
Q. You did not prepare the substitute check? 
A. No, I was there when it was given. 
Q. You remember the day it was actually given? 
A. The second one, on Sunday afternoon following the 
13th. 
Q. Notwithstanding that both of those checks are dated 
May 13th? 
A. Yes. 
Q. Did you write all the words and figures except the 
signature? 
A. Yes, this below here I did not write. 
Q. That bears date when? 
A. The 13th. 
page 53 ~ Q. Where did you actually write the check out? 
A. Right in the truck at Mrs. Tussings. 
Q. Was the check signed at the time you wrote it up? 
A. I· thought it was, I think he signed all three before 
we left home because we knew he had three places to go. 
Q. You know if those checks were dated before you ar-
rived there? 
A. I am sure I dated them at Archie Wetzels. 
Q. Did Cook tell you to post date them? 
A. He told me to always post date them. 
Q. You did not do it? 
A. No, I was listening to them and had the baby on my 
lap and I was not watching what I was doing, I intended 
0 
to post date them. . 
., 
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Q. You knew what date it was? 
A. On Monday. -
Q. You knew it was the 13th? 
A. I don't know if I did or not. 
Q .. You knew it had already been dated when you filled it 
in to the Rockingham Milling· Co. ? · 
A. That is what I think it was, I think though he signed 
them before we left home. 
Q. Is that the last check given that day? 
A. Yes. 
page 54 r Q. Do you know if other checks were dated 
the 13th? 
A. Dated all at the same time at the same place. 
·Q. Did you know your husband did not have moneY,-in 
bank to meet these checks? 
A. Yes. 
Q. Was he intending to sell the chickens in Washington? 
A. He always took the chickens through and th~n came 
back by Strasburg and deposited the money, and of course 
it took three days to go through the clearing house, Mr. 
Fristoe told us Mr. Bowers told him to bring the cash or-
cash check back, he went to Washington with us, and when 
we came back Mr. Fristoe deposited his check and the bank 
wrote a check on that and held the Cook check. 
Q. Were you present when your husband talked to Bowers 
on the telephone _on any of the occasions? 
.A. I heard him talking several times from home. 
Q. On May 13th? 
A. No. 
Q. Do you remem~er when Bowers first came to your 
home at the time when you were there in regard to this 
Tussing check? 
A. That was on Tuesday or Wednesday I don't know 
which. 
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A. That error in the Wetzel check, Mr. Cook 
told him he lost a lot of money. and he did not have enough 
·to cover them all. 
Q. You present when that discussion about the· weekly 
payments was had? 
A. Not exactly, they discussed about it every time they 
talked, but the first time was in Strasburg and I was not along 
that day. 
· Q. Did you hear Bowers on a later occasion discuss the 
question of weekly payments with your husband? 
A. I could not hear them talking, they were sitting on 
the front porch and I was in the room and I know they came 
to an agreement to pay so much a week or whatever he 
could. 
Q. Did you hear Bowers agree to that? 
A. \7es. · 
Q. You recall if any specific amount per week was men-
tioned? 
A. Just whatever it could be, and Mr. Cook was sending 
him $2.00 and it was agreeable to pay as much as he could, 
$2 or $4 or whatever he could. 
Q. And such payments were made? 
A. \7es sir. 
page 56 ~ EXAMINATION 
By Mr. Hoover: . 
Q. \7ou say your husband tells you always to post-date 
checks? 
A. He did then, he don't. write anymore now. 
Q. You wrote them nearly all? 
A. \7es. 
Q. \7 ou ever make a slipup except this one time? 
A. No, I don't know. -
Q. \7ou think this the only time you did ·dis~bey? 
· A. No, not the first, there at the·.bank -was one ·of them 
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dated May 13thand it could not possibly have been the 13th~ 
·. Q. How about the Bowers check? 
A. I told you why I made the mistake. 
Q. You think May 13th on this check was written that 
date-?-· · 
A. I dated that at Archie Wetzels. 
Q. How do you happen to remember so definitely the check 
tc the bank was not written that day? · · 
A. Mr. Cook went to Washington on Monday· and got 
back·-Tuesday and the bank was closed and he went down 
Wednesday and canie back the bank was closed again and 
on Thursday morning we went in and I wrote the check out 
in the truck for the bank. 
Q. And Cook had gotten the money for these chickens? 
A. Yes. 
page 57 ~ Q. Why did your h}lsband tell you to always 
postdate them? 
A. Because he did not- have the capital and it took three 
days to go through the clearing house. 
Q. You say he told Bowers on Sunday when he came 
to correct the Wetzel check, that he told him he did not have 
the money to pay all these checks? 
A. Yes, I was in the bedroom with the baby and heard 
the conservation. 
Q. What did you say about your husband talking to 
Bowers about the Fristoe chickens? 
A. I said I did not know if he talked to him, he went jn 
the .office and got a slip. 
Q. Did he get a slip from Bowers? 
A. No I think from another man in the offic.e, but Fristoe 
. when we loaded the chickens said he had talked to Bowers 
and said Bowers said either to bring back the cash or cashiers 
check for the chickens. 
Witness dismissed. 
Mr. Wright: That is our case. 
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page 58 ~ REBUTTAL TESTIMONY FOR 
THE COMMONWEALTH 
R. S. Bowers, recalled for Examination by Mr. Hoover. 
Q. You testified on direct examination that nothing was 
said about postdating checks? 
A. I have no recollection of their saying anything about 
postdating checks. 
Q. Was anything said to you when you went there on Sun-
ctay about the Wetzel check incorrectly drawn, concerning the 
fact that there would be a shortage on the check? 
A. No he said the chickens had lost him money but nothing 
was said about the checks not being made good. 
Q. Did you participate in the Fristoe transaction? 
. A .. He told me there was a man looked at the chickens and 
told what he had offered for them and said his name was 
Cook, and I said if you can get your money sell to them but 
don't take a check of anyone you don't know. 
Q. Did you know Cook then? 
A. No. 
Q. They were not your chickens? 
A. We were feeding them, he was to pay for the feed when 
he sold the chickens. 
page 59 ~ Q. pid you suggest to Cook that he give some-
one else a bum check and pay you the proceeds? 
A. 1 don't have any recollection of that, he said he did not 
have the money and could not .make any until he got business 
and he wanted to haul chickens through us and said he would 
have to make some money, and I might have said do like 
you did to me with someone else, I did not tell him anything 
like that seriously. 
Q. Did you suggest to him any amount of payments? 
A. No, I was telling him to pay all he could, when checks 
are made to the Milling Company and when they ~ome in 
I am authorized to endorse the checks and I give my personal 
check and send the Milling Company my personal checlr for 
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the feed and their part of the profits and then take credit at 
the bank for their check and wµen the Cook check came back 
that was charged to my account and naturally I had to make 
my account good. 
Q. Did you suggest to Cook that he pay you $2.00 a week? 
A. Nq, that was not paying the interest on the amount of 
the check, I did not suggest any $2.00 and as near as I re-
call when I got the $2.00 I wrote him a letter and told him 
the payments were not satisfactory because $2.00 would not 
keep_ up the interest on $588.00, it was doing more than that 
but it was not paying off the principal. 
r,age 60 ~ EXAMINATION 
By Mr. Wright: 
Q. You have a copy of the letter you wrote to Mr. Cook? 
A. No sir I do not. 
Q. You accepted the $2.00 payments? 
A. Yes, I gave him credit on the check. 
page 61 ~ Mrs. Tussing, witness, recalled for the Common-
wealth. 
EXAMINATION 
By Mr. Hoover: 
Q. I believe you said you heard the telephone conservation 
between Cook and Mr. Bowers and said you could hear what 
Mr. Bowers was saying, was anything said in that telephone 
. conservation by Cook concerning postdating ·the check or 
dating it ahead? 
A. Nothing of the kind, he just said he always gave me 
the privilege when the chickens were ready to sell and had 
gotten a buyer and the chickens were ready to go, and he said 
r.e was~ sending a buyer and in a little while he was there, 
and he went to the phone and talked, and Mr. Bowers said 
if it was satisfactory with me and I wanted the chickens 
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to go, but nothing was said about waiting or nothing of the 
kind. · 
Mr. Wright: 
Q. Had Cook seen Bowers about the chickens when he 
came to your house? 
A. He said they talked together: 
Q. · You don't know whether on the telephone or in person? 
A. He said he had talked to him and if it was 
page 62 }satisfactory with me, and. then they talked and 
· made it satisfactory. 
Mr. Hoover: That is our case. 
Mr. Wright: We have no more evidence. 
page 63 } EXHIBITS 
Strasburg, Va., May 13, 1940 No ...... . 
. THE FIRST NATIONAL BANK 68-258 
. of Strasburg, Va. Fees $1.55 
PAY TO THE ORDER OF Rockingham Milling Co.$588.80 
Five hundred eighty eight & .80/100 - - - - - DOLLARS 
For ........................ . 
(signed) E. C. Cook 
Endorsement on above check: 
Rockingham . Milling Co. 
by R. S. Bowers 
R. S. Bowers 
7 /18/40 Recd. money order 2.00 
7/27/40 " " " 2.00 
8/ 2/40 " " " 2.00 
8/ 7/40 " ,, " 2.00 
8/18/40 " " " 2.00 
9/ 2/40 " " " 2.00 
9/ 9/40 " " " 2.00 
9/30/40 " " 
,, 4.00 
10/11/40 " " " 2.00 
S4 Supreme Court of Appeals of Virginia 
ENDORSED: 
Rockingham Milling Co. Strasburg, Va., May 13,1940 
R. S. Bowers THE FIRST NATIONAL BANK 
OF STRASBURG, Va. · 
Farmers & Merchants Bank, 
Inc., Timberville, Va. Pay ·to the order of 
Rockingham Milling Co. 
. $Sss:oo 
Bank of Commerce & Trusts FIVE HUNDRED EIGHTY 
Richmond, Va. EIGHT & 80/100 DOLLARS 
(Signed) E. C. Cook 
Federal Reserve Bank 
Richmorid, Va. 
STATE OF VIRGINIA, COUNTY OF SHENANDOAH, 
TOWN OF STRASBURG, To-Wit: 
KNOW ALL MEN BY THESE PRESENTS, That I, 
Edgar F~ Loving, a Notary Public, iri and for 
page 64 ~the County aforesaid, duly commissioned and quali-
fied, at the request of The First National ~ank 
of Strasburg, Virginia, on the 24th day of May, in the Y ~ar 
of Our Lord, One Thousand Nine Hundred and forty, pre .. 
' scnted the original check, of which the above is a trqe ~opy, 
and demanded payment thereof at The First National Bank, 
Strasburg, Va., which was refused for the reason Not 
enough funds. · 
Wherefore, I, the said Notary, did protest and by these 
presents do hereby protest the said check as well against 
the drawers as against the endorsers and all others whom it 
doth or may concern for all loss, damages, principal, interest, 
cost and charges sustained or to be sustained by reason of 
the non-payment and protest aforesaid. And on the same 
day I addresssed, and deposited in the post office in this town, 
NOTICES OF PROTEST to the said drawer and each 
endorser, viz : 
··~ . 
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Notice for 
E. C. Cook 
Do 
Rockingham Milling Co. 
Do 
R. S. Bowers 
Do 












Bank of Commerce & Trusts Richmond, Va. 
Federal Reserve Bank Richmond, Va. . 
those being their respective post off ices, informi_ng them of 
the demand and non-payment, protest, and dishonor thereof, 





IN TESTIMONY WHEREOF I have hereunto set my 
hand and affixed my Notarial Seal of Office the day and year 
aforesaid. 
page 65 rMy commission expires July 30, 1940. 
(signed) Edgar F. Loving, Notary Public 
Edgar F. Loving, NOTARY PUBLIC, STRASBURG, 
VA. 
No. . ........ . 
NOTICE OF RETURNED ITEM 
To R. S. Bowers Date. 5/21/ 1940 
Reason Indicated by Number 
*1. Insufficient Funds 
We have this day charged your account in this bank 
with the attached items which a~e unpaid. 
Reason indicated by number. 
Far. & Mer. Bank 
B. ·w. Hite,, Cashier 
Supreme Court of Appeals of Virginia 
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Strasburg, Va., April 27, 1940 No ...... . 
THE FIRST NATIONAL BANK 
of Strasburg; Va. 
PAY TO THE ORDER OF M. S. Fristoe $452.32/100 
Four Hundred Fifty-Two 32/100 - - - - - - DOLLARS 
For chickens 
(signed) Orndorff & Cook 
By E. C. Cook 
Endorsed: 
M. S. Fristoe 
page 66 ~Strasburg, Va., May 13, 1940 No. . ..... 
THE FIRST NATIONAL BANK 68-258 
of· Strasburg, Va. 
PAY TO THE ORDER OF The First National Bank 
$225.00 
Two Hundred and twenty five and 00/100 - - - DOLLARS 
For ....... . 
(signed) E. C. Cook 
Strasburg, Va., May 13th, 1940 No ...... . 
. THE FIRST NATIONAL BANK 68-258 
of Strasburg, Va. 
PAY TO THE ORDER OF Archie Wetzel - - - $158.64 
One Hundred Fifty eight 64/100 - - - - - - DOLLARS 
For ........... . 
Endorsed: 
Archie Wetzel 
R. S. Bowers 
(signed) E. C. Cook 
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Strasburg, Va., May 13, 1940 No ...... . 
THE FIRST NATIONAL BANK 68-258 
of Strasburg, Va. 
PAY TO THE ORDER OF Archie Whetzel $158.64 
One hundred Dollars and 64/100 - - - - - - - DOLLARS 
For ............. . 
Endorsed: 
· Archie Whetzel 
R. S. Bowers 
(signed) E. C. Cook 
page 67 }Strasburg, Va., May 7, 1940 No ...... . 
THE FIRST NATIONAL BANK 68-258 
of Strasburg, Va. 
PAY TO THE ORDER OF Rockingham Milling Co. 
$278.77 
Two Hundred Sevetity eight 77 /100 - - - - - DOLLARS 
For .............. . 
(signed) Orndorff & Cook 
by E. C. Cook 
Endorsed: 
Rockingham Milling Co. 
by R. S. Bowers 
R. S. Bowers 
I-'0ST OFFICE DEPARTMENT 
OFFICIAL BUSINESS 
REGISTERED ARTICLE 
No. 53 . 
INSURED PARCEL 
No . ..... . 
.Penalty for private use 
to avoid payment . of 
postage, $300. 






RETURN TO Rockingham Milling Co. 
(Name of Sender) 
Street and Number,) · 
or Post Off ice Box) .......................... . 
• 
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Post Office at Timberville, Va. 
State ........ · .. 
RETURN RECEIPT 
,-. 
Received from the Postmaster the Registered or Insured 
Article, the original number of which appears on the face of 
this Card. · · 
(signed) E. C. Cook 
(signature or name of addressee) 
page 68 r 
(Signature of addressees agent) 
Date of Delivery Nov 14 19A-O • 
Form 3811 
page 69 t Teste: This. 5th day of June, 1941. 
H. W. BERTRAM, Judge. 
page 70 r CERTIFICATE OF EXCEPTION 
NO. II 
Upon consideration of the demurrer of E. C. Cook, the· 
accused, by his attorney, and the motion to quash the in-
dictment made by the said E. C. Cook, the accused, by nis 
attorney, ·respectively, the Court did overrule said demurrer 
and did deny said motion to quash, to which action and 
ruling of the Court the accused did except and object, and 
assigned as the ground of his exception the following, to-wit: 
The accused, by his attorney, objects and excepts to the 
ruling and orders of the Court overruling the demurrer and 
motion to quash made and filed on behalf of the accused, 
and assigns ~he following ground : 
That the indictment contains no allegation as to the five 
days' notice in writing required of the holder of the check 
on which the.indictment is based, to the drawer of the check, 
. in accordance with the provisions of Section 4149 ( 44) of 
the Code of Virginia, although such notice in writing is 
relied upon by the Commonwealth. 
R. S. WRIGHT, JR., p. d . 
• 
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Teste: This 5th day of June, 1941. 
H. W. BERTRAM, Judge. 
page 71 ~ CERTIFICATE OF EXCEPTION 
NO. III 
After consideration of the· evidence introduced and argu-
ment of counsel for the commonwealth and the accused, the 
Court found the accused guilty of grand larcency and entered 
judgment that the said E. C. Cook be imprisoned in jail for 
a term of six months and pay a fine of twenty-five dollars, 
($25.00), and did provide in said order that the serving of 
said term in jail and the payment of said fine should be 
suspended until the first day of June, 1941, term of the 
Circuit Court of Rockingham County, to which ruling, judg-
ment and sentence the accused, by his attorney, objected and 
excepted, and assigned as the grounds of his exception the 
following, to-wit: 
The accused, by his attorney, objects and excepts ~o the 
ruling and orders of the Court overruling the demurrer and 
_ motion to quash made and filed on behalf of the accused, and 
finding the accused guilty of a violation of Section 4149 ( 44) 
of the Code of Virginia, and assigns the following grounds: 
1. That the indictment contains no allegation as to the five 
days' notice in writing required of the holder of the check 
on which the indictment is based, to the drawr of the check, 
in accordance with the provisions of Section 4149 ( 44) of 
the Code of Virginia, although such notice in writing is 
relied upon by the Commonwealth. 
2. That the check upon which the indictment is based 
shows credits thereon amounting to the sum of 
page 72 ~Twenty Dollars ($20.00), in several payments, 
tender and acceptance of which credits on the 
check negatives criminal intent on the part of the accused. 
3. That before giving the five days' notice in writing re-
quired by Section 4149 ( 44) of the Code of Virginia of 1936, 
the holder of said check, R. S. Bo:wers, entered into a new 
agreement with the accused for the payment of the amount 
00 Supreme Court of Appeals of Virginia 
represented by the check in weekly payments, which new 
agreement in respect to the check extinguished the check 
as an obligation and substituted a new obligation on . the 
part of the accused to the holder of the check in the 
form of an open account, and the tender of payments by 
the drawer of the check and the acceptance thereof by 
the holder of the check in accordance with the new agree-
ment estops the holder of the check from complaining under 
the provisions of said Section 4149 ( 44) of the Code of Vir-
ginia, and bars a prosecution of the drawer of the check 
t1nder said statute. 
R. S. WRIGHT, JR., p. d. 
Teste: This 5th day of Jun~, 1941. 
H. W. BERTRAM, Judge. 
page 73 ~IN THE CIRCUIT COURT OF ·ROCK.ING-
HAM COUNTY, VIRGINIA: 
COM¥0NWEALTH or VIRGINIA, 
v. 
E. C. COOK. 
I hereby certify that the foregoing certificcJ tes of exception 
were tendered to me within sixty days of the date of entry 
of judgment on the 23rd day of April, 1941, in said cause, 
and that it appears that the Commonwealth's Attorney for 
Rockingham County had reasonable notice in writing of 
the time and place at which said certificate of exception were 
to be tendered to me. 
Given under my hand, this 5th day of June, 1941. 
H. W. BERTRAM, 
Judge of the Circuit Court of 
Rockingham County, Virginia. 
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page 74 rIN THE CIRCUIT COURT OF ROCKING-
HAM COUNTY, VIRGINIA: 
COMMONWEALTH OF VIRGINIA, 
v. 
E. C. COOK. 
To !. Robert Swi.tzer, Clerk of the Circu,it Court of Rocking-
ham County, Virginia: 
You are hereby ordered that the foregoing and attached 
certificate of exception, numbered Certificates of Exception 
No. I, Certificate of Exception No. II, and Certificate of Ex-
ception No. III, be made a part of the record in the cause 
of Commonwealth of Virginia v. E. C. Cook, and you will 
note the. filing of the same. . 
Done in chambers, at .Harrisonburg, Virginia, this 5th 
day of June, 1941. · 
H. W. BERTRAM, 
Judge of the Circuit Court of 
Rockingham County, Virginia. 
page 75 rIN THE CIRCUIT COURT .OF ROCKING-
HAM COUNTY, VIRGINIA: 
COMMONWEALTH OF VIRGINIA, 
v. 
E. C. COOK. 
To Lawrence H. Hoovet:, Esquire, Commonwealth's Attorney 
for Rockingham County: 
You are hereby notified that with a view to asking for a 
writ of error from a judgmnet entered in the above entitled 
case at the April Term, 1941, of this Court above named, 
62 Supreme Court of Appeals of V~rginia 
to-wit, on the 23rd day of April, 1941, the undersigned will, 
on the 5th day of June, 1941, at 2 :30 o'clock, P. M., apply 
to J. Robert Switzer, Clerk of the said Court, at his office 
in Harrisonburg, Virginia, for a transcript of the record 
of so much of the case above mentioned wherein said judg-
ment is, as will enable the Supreme Court of Appeals of 
Virginia, or a Judge thereof in vacation, to whom the peti-
tion for a writ of error from said judgment is to be presented, 
probably to decide on such petiiton, and enable said Court, 
if the petition be granted, properly to decide . the questions 
which may arise before it, viz: Copy of all pleading in the 
case, including the indictment, the demurrer, and the motion 
to quash filed on behalf of the said E. ~- Cook, the evidence 
introduced in the case, and the exceptions of the said E. 
case, including the indictment, the demurrer, and the motion · 
to quash and overruling the demurrer of the said E. C. 
Cook and to the judgment entered in said case on the 23rd 
day of April, 1941. 
E. C. COOK, 
Woodstock, Virginia. 
June 2, 1941. 
By Counsel. 
R. S. WRIGHT, JR. Attorney for E. C. Cook. 
page 76 r Legal service of the above notice is accepted, 
this 3rd day of June, 1941, and all objections as to 
length of notice are hereby waived and agreed to. 
Given under my hand, this 3rd day of June, 1941. 
LAWRENCE H. HOOVER, 
Commonwealth's Attorney for Rockingham County. 
page 77 r CLERK'S CERTIFICATE 
ST A TE OF VIRGINIA, 
COUNTY OF ROCKINGHAM, TO-WIT: 
I, J. Robert Switzer, Clerk of the Circuit Court of Rock-
E.11 C. Cook v. Commonwealth of Virginia _63 
ingham County, Virginia, do hereby certify that the fore-
going is a true transcript of the record in the above entitled 
cause of _Corp.inomy~al_th 9£. Virginia. v. E. C. Cook, and I 
further certify that notice required . in case of appeal was 
duly given by co~11:sel for the defendant to the attorney for 
the Commonwealth. 
Given under my hand this 6th day of June, 1941. 
Transcript Fee, ·$5.00 
A Copy-Teste: 
.M. B. WATTS,. Clerk. 
J. ROBERT SWITZER, Clerk 
of the Circuit Court of Rocking-
ham County, Virginia. 
INDEX TO RECORD 
Indictment ................................. . 
Order on Plea entered February 18, 1941 ....... . 
D@murrer and Motion to Quash .............. . 
Order of court entered April 23, 1941 ......... . 








R. S. Bowers . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19-30-51 
Mrs. Garnet Tussing . . . . . . . . . . . . . . . . . . . . . . 26-52 
Gamet E. Tussing . . . . . . . . . . . . . . . . . . . . . . . . . 28 
E. C. Cook . , .......................... , . . 31 
Mrs. E. C. Cook . . . . . . . . . . . . . . . . . . . . . . . . . . 45 
Exhibits: Checks from E. C. Cook to Rockingham 
Milling Company et als. . ........... · ..... . 
Certificate of Exception No. 1 ............... . 
Certificate of Exception No. 2 ................ . 
Certificate of Exception No. 3 ............... . 
Certificate of J itdge .......................... . 
Order filing· Certificates of Exception ......... . 
Authentication of record ..................... . 
S3 
19 
58 
59 
63 
61 
63 
